[DRAFT]
Production Facility Agreement dated [DATE]
[NAME OF PRODUCTION]

PRODUCTION FACILITY AGREEMENT
Production title:
DATE:

WHERE the Borrowers are in the business of theatre production, the Lender is in the business of providing finance to creative endeavours, and the Lender is providing the facility described in this Agreement to the Borrowers for the purposes of the Production, IT IS AGREED THAT:
DETAILS
	Parties
	

each and collectively the Borrower, 

and 


the Lender.

	Production
	Title:

Playwright:

Venue:

Performance dates:                 to                 inclusive

Director: 

Producer: 

	Total Facility Amount
	GBP

	Availability Period
	to

	Repayment Date
	

	Commission Percentage
	%


Agreed terms
1. Interpretation
1.1 Definitions:
Availability Period: the period as stated in the Details section above.
Borrower: each of the Borrowers as stated in the Details section above.

Borrower’s Account: the bank account of the Borrower, details of which are set out at Schedule 1.

Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.

Commission Percentage: the Commission Percentage as stated in the Details section above.

Commission: any amount calculated in accordance with clause 5.

Drawdown Notice: a notice from the Borrower to the Lender issued on any Business Day during the Availability Period for the purposes of clause 2, the form and address for which is set out at Schedule 3.

Guaranteed Obligations: the obligation to pay all monies, debts and liabilities of any nature from time to time due or owing from or incurred by the Borrower to the Lender under this Agreement including but not limited to the Loan and any Commission.

Lender: the Lender as stated in the Details section above.

Lender’s Account: the bank account of the Lender, details of which are set out at Schedule 1.

Loan: the total amount advanced to the Borrower by the Lender pursuant to Drawdown Notices under this Agreement during the Availability Period.

Production: the Production as stated in the Details section above.

Repayment Date: the Repayment Date as stated in the Details section above.

Repayment Date: the Repayment Date as stated in the Details section above.

Repayment Notice: a notice from the Lender to the Borrower issued for the purposes of clause 3, the form and address for which is set out at Schedule 3.

Total Facility Amount: the amount as stated in the Details section above.

1.2 Interpretation:
(a) Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.
(b) A reference to writing or written includes email.
2. Loan facility

2.1 Upon receipt of a Drawdown Notice the Lender shall transfer the amount specified in the Drawdown Notice to the Borrower’s Account within three Business Days except where:

(a) the aggregate amount of sums requested under the Drawdown Notice and any previously received Drawdown Notices exceeds the Total Facility Amount; or

(b) the Lender has already received three Drawdown Notices under this Agreement, regardless of whether the Total Facility Amount is reached.

3. Repayment

The Loan plus any Commission is to be repaid in full as cleared funds to the Lender’s Account within 20 Business Days of the date of a Repayment Notice, which shall not be before the Repayment Date.

4. Guarantee

For the avoidance of doubt, each of the individual parties to this Agreement except the Lender is jointly and severally liable for the performance of the Guaranteed Obligations and any and all obligations under this Agreement.

5. Commission

5.1 Commission shall be calculated as the Commission Percentage multiplied by any profit made by the Production, as calculated under this clause.

5.2 The Borrower agrees to provide the Lender with full and complete accounts for the Production within ten Business Days following the final Performance Date of the Production for the purposes of calculating the profit under this clause.

5.3 Profit shall be calculated for the purposes of this clause by subtracting from all revenue produced by the Production (including ticket sales, any sales of refreshments to which the Production is entitled a portion or the whole, any other revenue to which the Production is entitled, and any unspent sums advanced under this Agreement) the following permissible expenses:

(a) all expenses detailed in and not exceeding the amounts stated in the budget for the Production, which is contained at Schedule 2, or which were otherwise agreed in writing by the Lender prior to expenditure; and 
(b) any other reasonable expenses necessary for the Production.

5.4 Where the amount of profit calculated under clause 5.3 or the amount calculated under clause 5.1 is zero or negative, the amount of Commission for the purposes of this Agreement shall be zero.

6. Term

This Agreement shall be in force from the date stated at the top of it until such time as the Loan has been repaid in full to the Lender, the Guaranteed Obligations have been performed in full, or any disputes arising in connection with this Agreement have been settled, whichever is the later.

7. Warranties

7.1 At the date of signing this Agreement and at each subsequent issue of a Drawdown Notice, the Borrower warrants that the following statements are true and correct in all respects:

(a) the Borrower is engaged in producing the Production as described in this Agreement;
(b) neither the venue nor the Borrower has raised any concern relating to the amount of revenue generated or expected to be generated by the Production or the ability of the Borrower to repay the Loan and any Commission;

(c) the Borrower has not entered into a loan or financial or investment agreement with any other person for the purposes of the Production without the express consent of the Lender, such consent not to be unreasonably withheld;
(d) no rights of security have been granted or allowed to subsist over any of the assets of the Borrower which are related to the Production;

(e) the costs and charges with respect of the venue or any contract of insurance remain unchanged from those disclosed at Schedule 2 of this Agreement;

(f) the Borrower’s Account is validly held and accessible by the Borrower; and

(g) the Borrower is applying the sums advanced under this Agreement solely for the purpose of the Production.

7.2 Immediately upon identification that any of the statements in clause 7.1 above are incorrect or inaccurate in any respect or have become so at any time, the Borrower shall notify the Lender and the Borrower shall not be entitled to issue any further Drawdown Notice except with the express written consent of the Lender.

7.3 Notwithstanding the foregoing, the Lender shall be entitled upon the discovery that any of the statements in clause 7.1 above are inaccurate in any material respect to exercise its sole discretion to require that any sums which have been advanced to the Borrower pursuant to a Drawdown Notice under this Agreement shall fall due immediately or at any time such as the Lender may specify in writing to the Borrower.

7.4 This clause is without prejudice to any remedies that the Lender may have under this Agreement or at law, including claims for misrepresentation or fraud. The Lender shall in no circumstances be liable to the Borrower or to any third party for any losses howsoever caused due to the operation of this clause.

8. Indemnity

8.1 Notwithstanding anything to the contrary in this Agreement the Borrower shall indemnify the Lender against all liabilities, costs, expenses, damages and losses suffered or incurred by the Lender arising out of or in connection with:

(a) any breach of the warranties contained in clause 7;

(b) the Borrower’s breach or negligent performance or non-performance of this Agreement or any other Agreement related to the Production;

(c) the enforcement of this Agreement;

(d) any claim made against the Lender for actual or alleged infringement of a third party’s intellectual property rights arising in connection with the Production; and

(e) any claim made against the Lender by a third party for death, personal injury or property damage arising in connection with the Production.

8.2 This indemnity shall not cover the Lender to the extent that any claim under it results from the Lender’s negligence or wilful misconduct.
9. Miscellaneous

9.1 No assignment: neither party may transfer or assign any of its rights or obligations under this Agreement without the prior written consent of the other party, such consent not to be unreasonably withheld.

9.2 Third parties: nothing in this Agreement shall give any rights of enforcement to a third party under the Contracts (Rights of Third Parties) Act 1999.

9.3 Amendment and waiver: this Agreement may only be amended in writing signed by the Lender and at least one party identified as the Borrower. Nothing in this Agreement shall be considered as waived by the delay or failure to exercise a right by any party, or the partial exercise by a party of such a right.

9.4 Governing law and jurisdiction: this Agreement shall be construed in accordance with the law of England and Wales. The parties irrevocably agree that any dispute or claim arising in connection with this Agreement shall be subject to the exclusive jurisdiction of the courts of England and Wales.

9.5 Counterparts: this Agreement may be executed in any number of separate counterparts which, provided that each party to this Agreement has duly executed at least one counterpart, shall not affect the validity or extent of this Agreement.
Executed as a deed

	Name
	Signature
	In the presence of

	
	
	Signature
	Name, address

	The Borrower(s)

	The Lender(s)


Schedule 1: Bank details
	Borrower’s Account
	

	Lender’s Account
	


SCHEDULE 2: Budget
[The Production’s budget at the date of this Agreement shall be attached here, along with any subsequent agreements to vary expenditure.]

SCHEDULE 3: forms of notice

Notices under this Agreement shall be sent by email in accordance with the below format:

	Drawdown Notice
	Subject:
Drawdown Notice – [Production name]

Text:

Under clause 2 of the Production Facility Agreement dated [  ], the Borrower requests that the sum of GBP [  ] is paid to the Borrower’s Account for the purposes of the Production. The Borrower acknowledges that by issuing this Drawdown Notice it is affirming that the statements contained in clause 7.1 remain true and accurate.



	The Drawdown Notice shall be deemed properly delivered when sent by email to:

	Repayment Notice
	Subject:
Repayment Notice – [Production name]

Text:

This Repayment Notice is dated [  ]. Under clause 3 of the Production Facility Agreement dated [  ], the Lender hereby requires repayment of the Loan by the Borrower within twenty (20) working days by the transfer of GBP [  ] to the Lender’s Account. This amount is calculated as the total of GBP [  ] in amounts advanced under any Drawdown Notice(s) and GBP [  ] of Commission calculated in accordance with clause 5.



	The Repayment Notice shall be deemed properly delivered when sent by email to:
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